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November 9, 2000

NOTICE OF EX PARTE PRESENTATION

Ms. Magdie Roman Sdas, Secretary
Federd Communications Commisson
445 - 12th Street, SW., TW-A325
Washington, DC 20554

Re Wirdess Consumers Alliance, Inc.

Petition for Declaratory Ruling
Docket No. WT 99-263

Dear Ms. Sdas:
Tranamitted dectronicaly herewith for filing is a memorandum describing the ex parte meeting on
November 8, 2000, between a representative of the Wireless Consumers Alliance, Inc. and staff

members of the Wird ess Tdecommunications Bureau.

Very truly yours,

g Kenneth E. Hardman
Kenneth E. Hardman
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EX PARTE MEMORANDUM

MEMORANDUM

To:  Ms Magalie Roman Sdlas, Secretary
Federa Communications Commission

From: Kenneth E. Hardman
Datee November 9, 2000

Re Petition of the Wirdess Consumers Alliance, Inc.
Docket No. WT 99-263

Kenneth E. Hardman, representing the Wirdless Consumers Alliance, Inc., met on November
8, 2000, with James D. Schlichting, Blaise A. Scinto and Mary Woytek of the Wireless Telecommuni-
cations Bureau concerning the BellSouth petition for review of the Commission’sdecison and CTIA’s
petition for recongderation thereof. Following isasummary of the arguments advanced in the meeting
on behdf of WCA:

1. Thisproceeding is an adjudication of narrow and specific issues, in contrast to a broad,
quas-legidative rulemaking; and the Commission’s decision was rendered after afull briefing by dl
Sdes and after a ddiberate and thorough consideration of theissues. Therefore, the Commission
should not routinely request the Court of Appedls to defer consideration of BellSouth's apped pending
dispostion of CTIA’s petition for reconsderation. Such arequest by the Commission could be
mischievoudy twisted by the cdlular industry to suggest in the various court proceedings thet the
Commission is now uncertain about the declaratory ruling it issued, and therefore that the ruling should
be afforded little congderation. In fact, AB Cdlular Holding (a BdlSouth affiliate and one of the parties
in the Cdifornialitigation) has adready told the Cdifornia Court of Appedls that “the Court should not
afford undue weight to the FCC’ s decison in Wireless Consumers Alliance”.

2. Moreover, the CTIA petition is gppropriate for summary disposition because it does not
come close to Sating grounds for reconsderation by the Commission. In turn, the briefing schedule is



not established by the Court of Appeds until afew months after an apped isfiled, i.e., the briefing
schedule is deferred until the gppedl is scheduled for ord argument. Therefore, thereisampletimeto
dispose of CTIA’ s petition prior to the commencement of briefing, even without seeking a deferrd of
the gpped. Conversdy, any delay in the apped for the purpose of digposing of CTIA’s petition would
correspondingly delay the oral argument and the Court’ s ultimate decision in the case; and even a short
delay would be inimica and counterproductive to the underlying purpose of the Commission inissuing
its decigon to remove present uncertainty in civil litigation around the country.

3. The ogensble basis for reconsdering the Commisson’s decisonis CTIA’s assertion that
the decision “is flawed because it fails to resolve an exigting controversy or remove uncertainty
regarding the preemptive scope of Section 332(c)(3)” (Petition at p. 2), and because “the Commis-
son’'sanalyss should focus not on the question of ‘damages,” but rather on the specific revant
datutory language, i.e., the meaning of ‘regulate’ the ‘rates charge by’.” (Petition at p. 3). Whether the
decison in fact succeeds in removing uncertainty or resolving a controversy (the standard for issuing a
declaratory ruling in the first place) obvioudy isametter of opinion. That CTIA continuesitslong-
gtanding and fully explicated disagreement as to the appropriateness of the declaratory ruling, aswell as
the substance of it, Imply reflects its continuing difference of opinion. Further, it is clearly incorrect for
CTIA to clam that the Commission’s decison did not adequately interpret the Satutory language
“regulate therates’ in Section 332(c)(3). The Commission’sdiscussion in 13-22 is abundantly clear
that “regulate the rates’ means traditiona utility rete regulation by the states, and the decison goesonin
111123-36 to specificaly rgect the cdlular industry’ s attempts in the record herein — and regurgitated in
CTIA’s petition — to twigt that statutory language into immunity from damagesin civil litigation.

4. In short, CTIA’s petition Smply repeats once again the cdlular industry’ s contentions that
were fully consdered and correctly regjected in the Commission’sdecison. CTIA’s continued
disagreement with the Commission’s decison is unsurprising, but is plainly not abasis for reconsdering
the carefully considered and meticulousy documented order in thiscase. Accordingly, CTIA’s petition
for reconsideration should be summarily denied.



